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Anti-Bartlett wins the day: Hong Kong 
Court rules that trustee has no duty to 
supervise underlying company

Partner Elliott Phillips and Associate Simon Everington of Signature Litigation 
discuss the decision of the Hong Kong Court of Final Appeal in the case of Zhang 
Hong Li and others v DBS Bank (Hong Kong) Limited and others [2019] HKCFA 45

In a case concerning the application of “anti-Bartlett” 
provisions, the Hong Kong Court of Final Appeal has 
allowed an appeal against the decisions of the lower 
Courts that the trustee was in negligent breach of trust for 
failing to supervise the business of the trust’s underlying 
company. In doing so, the Court of Final Appeal upheld 
the supremacy of “anti-Bartlett” provisions contained in 
the trust deed.

Background

The appeal related to a dispute that arose in relation to a family 
trust that was established under Jersey law in 2005.  The First 
Appellant, IQ EQ (NTC) Trustees Asia (Jersey) Limited (formerly 
DBS Trustee HK (Jersey) Limited – “DBS”) was the sole trustee 
of the family trust, whose sole asset was a share in the Second 
Respondent, Wise Lords Limited (“Wise Lords”), a private 
investment company incorporated in the BVI. The Second 
Appellant, DHJ Management Limited (“DHJ”), was the corporate 
director of Wise Lords.  The First and Second Plaintiffs, Ji 
Zhengrong and Zhang Hong Li (“Ji” and “Zhang”), were the settlors  
of the trust, and, with their two minor sons, also the beneficiaries 
of the trust.  Ji was also Wise Lords’ investment adviser and had 
authority to give investment instructions on its behalf. 

In the summer of 2008, and upon Ji’s instructions as the company’s 
investment adviser, Wise Lords purchased US$83 million worth 

of Australian Dollars, secured an increase in its credit facility to 
US$100 million and purchased three decumulators. DBS and 
DHJ subsequently provided after-the-event approvals of these 
transactions.

Over the following months of the financial crash, the Australian 
Dollar suffered a sharp fall against the US Dollar, resulting in 
significant losses to Wise Lords’ investments. 

Decision of the Lower Courts

In February 2011, Ji and Zhang brought claims in Hong Kong’s 
Court of First Instance against various parties, including against 
DBS for both dishonest and negligent breach of trust as trustee 
and against DHJ for both dishonest and negligent breach of 
fiduciary duty as director on the basis that they approved and 
failed to attempt to override or reverse the investments.  

The Court found that DBS and DHJ owed a “high level supervisory 
duty” and that they breached that in negligent breach of trust and 
negligent breach of fiduciary duty respectively.  Causation was 
established and the Court ordered DBS and DHJ to pay equitable 
compensation to the beneficiaries.

The Appellants appealed to the Hong Kong Court of Appeal and 
subsequently appealed that Court’s unfavourable decision to the 
Hong Kong Court of Final Appeal.
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Decision of Hong Kong’s Court of Final Appeal

The trust deed contained “anti-Bartlett” provisions, relieving 
DBS, as trustee, from any duty to interfere with or supervise 
the business of the trust’s underlying company, Wise Lords, 
except where DBS had actual knowledge of dishonesty in the 
business’ conduct.  Such provisions are typically included in trust 
deeds where, like here, a settlor (or its nominee) wishes to 
freely exercise control and management of the trust’s underlying 
company.  

For its part, DHJ’s services agreement also provided for 
exemptions from liability and indemnities except in the case of 
gross negligence. 

The key issue for the Court of Final Appeal to determine was 
whether the Appellants each owed a duty above and beyond the 
scope of the “anti-Bartlett” provisions / the provisions in DHJ’s 
service agreement and, if so, whether they breached that duty, 
causing loss to the trust.  

Although the parties reached a settlement following the final 
hearing and the appeal was stayed, the Court nevertheless 
exercised its discretion to deliver its Judgment.  

The Court held that there was no “high level supervisory duty” 
owed by DBS or DHJ.  Pursuant to the “anti-Bartlett” provisions, 
and in the absence of actual knowledge of dishonesty, DBS was 
relieved from any duty to interfere with or supervise Wise Lords.  
Similarly, DHJ was protected from liability through the provisions 
in its services agreement.  In any event, the Court determined 
that even if a duty did arise, neither DBS nor DHJ had been 
grossly negligent in approving the transactions.

The Court therefore confirmed that had the case not already 
settled, it would have unanimously allowed the appeal.  

Implications for the Trust Industry

The decision reaffirms the role of “anti-Bartlett” provisions and 
the importance, especially to trustees, of ensuring that such 
provisions are carefully tailored and included in trust deeds 
where the trust holds underlying companies.  The trust here was 
governed by Jersey law and the case was heard in Hong Kong.  It 
will be interesting to see how other common law jurisdictions, 
including Gibraltar, interpret and apply this authority in future 
contentious trust matters.  Watch this space. 
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