Online selling: a sector under scrutiny

On 21 April 2020, the DGCCRF (Directorate General for
Competition, Consumer Affairs and Fraud Control), which is the
French market surveillance authority, published the result of its
investigation on digital platforms, and more specifically, their
duty to inform. This investigation was conducted two years after
the entry into force of new obligations in the European Union
and led to 73% of the controlled platforms found non-compliant.
In parallel, the European Union Policy Department for
Economic, Scientific and Quality of Life Policies DirectorateGeneral for Internal Policies just published a report
“assessment and options for reform” of the e-commerce
Directive qualified as the “cornerstone of the Internal Market”.
This report was prepared because “the E-Commerce Directive
was adopted in 2000 at a time when online platforms were in
their infancy and many current technologies and applications did
not exist yet”.
Online selling, which is often referred to as electronic commerce
or e-commerce, is the exchange of goods and services between
two parties via electronic networks, in particular the internet. It is
a specific type of selling that refers to all commercial transactions
carried out from the website of a seller or through emails
exchanged between potential co-contracting parties.
The global development of the internet and of new technologies
has significantly changed the landscape of online selling, leading, in
particular, to the emergence of new platforms called marketplaces.
Whilst originally online selling referred to websites dedicated to
creating business relations between professionals, in particular for
calls for bids (B2B), its definition now extends to several other
types of platforms. There are now those connecting professionals
and consumers (B2C) and those connecting consumers, individuals
and non-professionals, who want to sell their goods or services
directly between themselves (C2C).
In France, the e-commerce sector has changed a lot and keeps
evolving year after year. The report for 2019 on e-commerce in
France, which is published each year by the FEVAD (e-commerce
and online selling Federation), has revealed that more than €100
billion were spent by French consumers on the internet last year.
Compared to 2018, online sales continued to increase in 2019 and
this trend should continue in 2020. The FEVAD even recorded a
15% increase in the number of online shopping sites compared to
last year, specifying that most of these websites carry out less than
100 transactions each month.

1.

Legal framework for online platforms

The main European Regulation in the field of e-commerce and
digital platforms is Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular electronic
commerce, in the internal market (hereafter, the “E-commerce
Directive”), whereby the European Union created a regulatory
framework for business transactions on the internet.
This Directive was strictly transposed in France in Law no. 2004575 of 21 June 2004 (the Law for Trust in the Digital Economy
– hereafter, the “LCEN”). This Law defines electronic commerce
as “the economic activity whereby a person offers or provides at a
distance and electronically services or goods”.
In France, e-commerce is governed by provisions that can be
found in different pieces of legislation, such as the Civil Code for
everything that relates to electronic agreements, the Consumer
Code for everything that relates to the statutes of limitations
relating to agreements concluded at a distance and the LCEN
mentioned above.
On 7 October 2016, the French Digital Republic Law no. 20161321 was enacted, whereby its Article 49 created Article L. 111-7
of the French Consumer Code. This Article makes a distinction
between two types of operators of online platforms: (i) those
whose activity concerns listing or classification and (ii) those
whose activity consists in bringing different parties together for
the conclusion of an agreement relating to the sale or exchange,
between these parties, of goods, services or content.

2.

The upcoming reform of the E-commerce
Directive

In May 2020, a report was published at EU level in order to
determine how the E-commerce Directive should be amended.
Two main reasons were put forward for this work to be carried
out. On the one hand, the Directive was enacted “at a time when
online platforms were in their infancy and many current technologies
and applications did not exist yet”. On the other hand, “over the last
20 years, many new rules, enforcement tools and institutions have been
adopted leading to the emergence of a much more complex regulatory
framework for online platforms”. This has led to a situation where,
depending on the type of online platforms, rules are more or less
stringent, creating undue inequalities.
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The principle of country of origin would be maintained but it is
the case in many other industry sectors, the group in charge of
the reform suggests that a representative in the EU be designated.
Online advertising is being targeted with the group suggesting
stricter rules.

on the classification or listing of the contents, goods or services
offered or placed online;
3° The capacity as advertiser and the rights and obligations
of the parties in civil and tax matters, when consumers are
connected with professionals or non-professionals;
A Decree shall specify the conditions of the application of this
Article by taking into account the nature of the activity of the
operators of online platforms”.

But more interestingly, quoting the “At a Glance” document
published by the group, liability rules will be strengthened. The
group indeed suggests that “the new law:

Are considered operators of online platforms: search engines,
marketplaces and collaborative platforms.
1)

2)

3)

4)
5)

prescribes strong, swift and scalable remedies against overremoval of legitimate content, including through an external
Alternative Dispute Resolution to incentivise better internal
quality review;
sets concrete incentives for high-quality notification and review
process by means of elaborate rules developed through technical
standardisation in different areas;
clarifies the passivity criterion by linking it to editorial choices
and thereby avoiding discouragement of voluntary preventive
measures;
includes a set of new safe harbours, at least for hyperlinks,
search engines and domain name authorities; and
creates an EU-wide legal basis for targeted measures (preventive
or corrective) responding to the risks posed by the hosting
providers provided that the evidence suggests a failure the notice
and takedown process and that they remain compliant with the
no monitoring obligation and fundamental rights”.

The Decree referred to in the above Article L. 111-7 is Decree
no. 2017-1434 of 29 September 2017, which came into force on
1 January 2018. Pursuant to it, “all operators of online platforms
mentioned in […] Article L. 111-7 of the French Consumer Code
must indicate in a special section the listing, delisting and classification
conditions”. It is specified that this section must be “directly and
easily accessible from all the pages of the website”.
In accordance with this Decree, the abovementioned section
must contain the following information:
“1° The conditions surrounding the listing and delisting of
contents and offers of goods and services, in particular the rules
applicable to be listed and obligations, which, if not met, lead to
delisting;
2° The criteria of default classification of the contents and offers
of goods and services, as well as their main parameters;
3° The case arising, the existence of a financial relation or
remuneration between the operator and the listed offeror
where such a relation or remuneration have an impact on the
classification or listing of the contents, goods or services offered
or placed online […].
All operators of online platforms must display, in a legible and
easily accessible manner, on each result page, the classification
criterion used as well as the definition of this criterion […]”.

Another interesting point, the group suggests that two other
reforms be conducted in parallel in order to take into account
the evolution of technology:
•

•

3.

“The first complementary reform could increase the incentives
for data sharing and mobility given the key importance taken, at
the age of Artificial Intelligence, by data for innovation.
The second complementary reform could consist in the adoption
of stricter rules for the online platforms raising systemic risks to
the European economy and society”.

New obligations to inform consumers

Article L. 111-7 of the French Consumer Code also lists the
information to be provided by operators of online platforms, in
particular:
“II. All operators of online platforms must provide the consumer
with faithful, clear and transparent information on:
1° The general conditions of use of the intermediation service
offered and on the listing, classification and delisting of the
content, goods or services to which this service grants access;
2° The existence of a contractual relation, financial relation or
remuneration to its benefit, as soon as they have an impact

Operators of online platforms must, therefore, make sure that the
consumers are informed in a clearer, more faithful and transparent
manner when concluding an agreement.

4.

The DGCCRF’s investigation: a high rate of nonconformities

Operators of online platforms cannot benefit from the limited
liability rules provided for by the LCEN, meaning that they can
avoid the general obligation to monitor information shared
and illegal practices related to the content accessible on their
platforms only if their activity is limited to technical hosting.
In France, the authority in charge of monitoring the conformity of
companies and products is the DGCCRF.
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Pursuant to the enactment of Decree no. 2017-1434 of 29
September 2017, the DGCCRF launched a survey targeting 44
firms, the purpose of which was to check the conformity of online
platforms with respect to the above new information obligations.
This survey led the DGCCRF to conclude that there was a “high
rate of non-conformities”. Indeed, 32 out of the 44 companies
concerned by the survey failed to comply with the Decree that
entered into force on 1 January 2018.
Several different reasons can explain this high number:
1)

In this respect, the DGCCRF answered that the new provisions
containing the new obligations had been the subject of a very
broad consultation and of an information letter issued by the
DGCCRF reminding operators of the applicable obligations.
2)

It mentions the example of the section referred to in Decree no.
2017-1434 of 29 September 2017, which must include information
on the listing, delisting and classification conditions applied by the
platforms. Indeed, some businesses considered that their general
terms and conditions could act as “section” or that two different
sections could exist with the information subject-matter of the
new obligations being scattered between the two sections. Yet,
the DGCCRF answered that “the concept of section is defined as
a specific section guaranteeing that the information is directly and
easily accessible to the consumer”.

Insufficient information given to the operators of online
platforms

According to the operators of online platforms themselves, the
result of the survey could be explained by the fact that the Decree
entered into force only recently, hence not giving them sufficient
time to become compliant and by the fact that the information on
the applicable regulations is actually lacking making it difficult for
them to know what to do exactly.

Interpretation differences

The DGCCRF also explains that the result can be explained by
interpretation differences regarding some of the concepts of the
new obligations.
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3)

Classification criterion

Several websites have proven to be unwilling to precisely define
this criterion as they consider that doing so would be tantamount
to revealing one of their trade secrets. Indeed, the use of
algorithms is a major aspect of the operation of online platforms.
Yet, the DGCCRF explains that for consumers to trust the
digital economy, it is necessary to provide them with objective
information, including with respect to the definition of the
classification criteria used and the indication of the main
parameters used, always in accordance with the principle of
confidentiality of trade secrets.
All the above non-conformities have given rise to the application
by the DGCCRF of 21 administrative police measures, 8 warnings
and 4 reports of administrative fines. While most platforms
quickly defined and implemented the appropriate corrective
measures, many of them still have to take action today. It will now
be interesting to see whether the DGCCRF conducts another
similar survey next year and whether the applied penalties will
become stricter.
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