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21 KEY ARBITRATION DEVELOPMENTS FROM 2020

16. s.1782 discovery in 
international arbitration 

remains possible in some 
states (for now)
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Section 1782 discovery permits US
federal courts to order individuals or
entities within their jurisdiction to
provide documentary or oral
(deposition) evidence in connection
with proceedings before a “foreign or
international tribunal”.
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It is unsettled whether a private
international arbitration seated
outside of the US qualifies as a
“foreign or international tribunal”.

2020 showed the US federal appellate
courts to be split on this question.
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Applications in connection with
foreign seated private arbitration
Granted:
Ø Fourth Circuit (Maryland, Virginia, West Virginia,

North Carolina and South Carolina)
Ø Sixth Circuit (inc. Kentucky, Michigan, Ohio and

Tennessee)
Denied:
Ø Second Circuit (Connecticut, New York and

Vermont)
Ø Fifth Circuit (Louisiana, Mississippi, Texas)
Ø Seventh Circuit (Illinois, Indiana and Wisconsin)
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Until the US Supreme Court decides
whether a foreign-seated private
international arbitration falls within
the scope of a “foreign or
international tribunal”, section 1782
discovery remains an option
concerning obtaining evidence from
people or entities in certain US
jurisdictions.
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The Federal Courts generally and more
readily agree that Investor-State
arbitrations satisfy the “foreign or
international tribunal” test because
they are not mere private
arrangements but rather are
sanctioned by States.
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Sources

28 U.S.C. § 1782

Servotronics, Inc v Rolls-Royce PLC, No. 19-
2847, 2020 WL 5640466 (7th Cir. Sept. 2020)

Case to watch out for (on appeal to the Ninth 
Circuit): RC-Hainan Holding Company, LLC v 

Hu, No 20-15371 (9th Cir. 2020)
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