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United Kingdom
Hermès Marangos*
Signature Litigation

PRELIMINARY AND JURISDICTIONAL CONSIDERATIONS IN 
INSURANCE LITIGATION

Fora

1 In what fora are insurance disputes litigated?

In England and Wales, insurance disputes are litigated in the following 
fora of the civil courts:
• county courts;
• the High Court;
• the Court of Appeal; and
• the UK Supreme Court (although only on appeal from either the 

High Court or the Court of Appeal).

Claims with a value of more than £100,000 can generally be issued in 
the High Court in the first instance, otherwise appeals may be heard 
here from the relevant county court. If the dispute in question involves 
particularly complex insurance or reinsurance issues, then it may be 
heard in the Commercial Court (a specialist part of the Queen’s Bench 
Division). Judges in the Commercial Court have extensive experience 
specific to the disputes over which they preside. Disputes that require 
financial market expertise will likely be heard in the Financial List of the 
Commercial Court.

It is commonplace for a reinsurance contract to contain an arbi-
tration clause. If correctly drafted (and therefore enforceable), the 
parties will have to resolve their dispute via arbitration, which may be 
conducted under ad hoc rules or those of a particular arbitral institution.

It is important to note that a reinsurance contract may also require 
the parties to submit their dispute to another dispute resolution mech-
anism before litigation or arbitration, for example, submission to a 
reinsurance mediator. The English court will also encourage parties to 
attempt alternative dispute resolution (most often mediation) before liti-
gating; failure to do so may result in costs penalties.

Causes of action

2 When do insurance-related causes of action accrue?

The general rule is that a claim for breach of contract must be brought 
within six years of the accrual of the cause of action. This will in most 
cases be six years from the breach, but this is obviously harder to ascer-
tain with insurance policies.

With regard to liability policies, the right to indemnity is triggered 
when the liability is ascertained, which may be in the form of an agree-
ment, an award or a judgment. With property, marine or life policies, the 
cause of action will be deemed to be when the event occurs.

Preliminary considerations

3 What preliminary procedural and strategic considerations 
should be evaluated in insurance litigation?

The following should be considered at the outset of an insurance dispute:
• Limitation: one should ensure that, if acting for the claimant, that 

the claim is within the limitation period (see ‘Causes of action’).
• The dispute resolution clause and choice of law: it is very impor-

tant to consult the policy wording, to see what method of dispute 
resolution is provided for, and under which law. It is common for 
insurance disputes to be arbitrated, and for this to be reflected in 
the policy.

• Pre-action steps such as protocol compliance and mediation: insur-
ance disputes rarely call for onerous pre-action steps, but it is worth 
checking to avoid being penalised. The court will certainly want to 
see evidence that the parties have first attempted mediation.

• Time and cost: the English court system requires a certain level 
of front-loading of court costs, which should be considered at the 
outset of a dispute. There will likely be at least a year between 
commencing a claim and the trial. The winning party may be able 
to redeem most of their costs from the other side after judgment.

• Disclosure: disclosure is quite an onerous obligation in the English 
legal system, as parties must disclose documents that both help, 
and are adverse to, their case. As a result, this can be quite a timely 
and expensive process.

• Appeals: the right to appeal a decision is not automatic in every 
venue in the English court, and can be at the judge’s discretion. In 
addition to this, an appeal can take up to a year to execute, which 
usually has serious cost implications for both parties. Arbitration 
typically carries little scope of appeal.

• Confidentiality: it is important to bear in mind that, unlike arbitra-
tion, litigation in the English courts is public (unless there is very 
good reason for it not to be).

• Mitigation: the party seeking to prove they have suffered a loss 
is under a duty to mitigate said loss. If this is not done, then any 
compensation awarded may be reduced as a result.

• Commercial relationships: it is important to consider at the outset 
of a dispute whether litigation is the best course of action. It can 
irrevocably damage any continuing business relationship between 
parties, and so negotiation or mediation may sometimes be a better 
way forward.

Damages

4 What remedies or damages may apply?

For the insured
The insured will most likely want a full and timely indemnity as 
allowed for by the policy. In a departure from historical treatment of 
late payment, the Enterprise Act 2016 introduced an implied term in 
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insurance contracts whereby insurers must pay sums ‘within a reason-
able time’ (although this can be contracted out of in non-consumer 
contracts). A breach of this implied term will give rise to a claim for 
damages. The insured must bring a claim for late payment within one 
year of payment by the insurer.

For the insurer
The insurer will most likely want a declaration of non-liability for the 
claim in question. Before the Insurance Act 2015 (the Act) came into 
effect, the main remedy for an insured’s breach was avoidance of the 
claim (if the breach was of a warranty or a condition precedent, or in 
the case of material non-disclosure). Since August 2016 (when the Act 
came into force), however, the remedies available to the insurer have 
been altered. The Act applies to consumer contracts (except for Part 
A). It will also apply to non-consumer contracts, to the extent that its 
provisions (all but the section prohibiting basis clauses, which will apply 
regardless) are not contracted out of by the parties. The new remedies 
are as follows.
• A breach of warranty will now suspend the policy, rather than 

avoiding it, and so the insurer will continue to be liable if the 
breach is remedied before the loss occurs. This is because, under 
the Act, all warranties have become ‘suspensive conditions’. All 
bases of contract clauses (when pre-contractual representations 
are converted into warranties) are now prohibited, and parties are 
not able to contract out of this position.

• The duty of disclosure now falls within a wider duty on the insured 
to provide insurers with a fair representation of the risk. If a breach 
is not deliberate or reckless, then the aim will be to put the insurer 
in the position that it would have been in had there been fair disclo-
sure as follows:
• where the insurer would have declined the risk, the policy can 

be avoided;
• where the insurer would have accepted the risk but with 

additional contractual terms, the contract will be treated as if 
these terms were included; and

• where the insurer would have charged a greater premium, the 
claim will be scaled down proportionately.

5 Under what circumstances can extracontractual or punitive 
damages be awarded?

The general rule is that extracontractual or punitive damages will 
almost certainly not be awarded for breach of contract under English 
law. The court may award simple interest as provided for by the 
Supreme Court Act 1981.

INTERPRETATION OF INSURANCE CONTRACTS

Rules

6 What rules govern interpretation of insurance policies?

Insurance policies are interpreted in accordance with the general princi-
ples of contractual construction. This means that the court will take an 
objective and commercial approach in trying to decipher the intentions 
of the parties at the time of agreeing the policy in question. This will 
be achieved by reference to what a reasonable person, having all the 
background knowledge that would have been available to the parties, 
would have understood them to be using the language in the contract.

The Consumer Rights Act 2015 serves to protect the insured 
against terms in policies that are deemed unfair. If a term is not deemed 
transparent or prominent within the policy, then it can be assessed for 
unfairness and can in turn be challenged.

Ambiguities

7 When is an insurance policy provision ambiguous and how 
are such ambiguities resolved?

An insurance policy provision will be deemed ambiguous if there is 
more than one credible interpretation. This ambiguity will be resolved 
by applying the following principles, to fulfil the objective set out in 
‘Rules’, that include:
• the natural meaning of words: the starting point will be the natural 

meaning of the words used, although in an insurance context, 
words in a policy, specifically loss-causing events, can have 
multiple natural meanings;

• a precedent: the court will consider previous decisions to help 
decide an ambiguous provision, but they will not be bound by these;

• contra proferentem: any ambiguity will be decided against the 
person who drafted the policy, which will usually be the insurer, 
but may sometimes be the broker (as agent to the insured);

• the extrinsic evidence: the court takes an objective approach 
to ambiguous provisions, and so extrinsic evidence will not be 
considered;

• business common sense: if a provision is ambiguous and there is 
more than one possible construction, the court will choose the one 
that makes the most commercial sense, but they will not reject the 
meaning simply because one party made a bad bargain;

• implied terms: the court is reluctant to move away from express 
wording, but they may be willing to imply certain terms if they still 
cannot ascertain the meaning; and

• the Consumer Rights Act 2015: if a term in a consumer contract, 
or a consumer notice, could have different meanings, the meaning 
that is most favourable to the consumer will prevail.

NOTICE TO INSURANCE COMPANIES

Provision of notice

8 What are the mechanics of providing notice?

Typically, the insurance policy will specify how and when a notification 
should be made (in addition to what needs to be notified). Any notice 
requirements should be strictly complied with, so that cover cannot 
be denied. The insured must give the insurer the details of the loss, 
including the time and place, to enable the insurer to obtain sufficient 
evidence to meet the claim. There is likely to be a time limit to give 
notice of a claim, after which cover may be refused. As of 4 May 2017, 
indemnity insurers are also under a time limit, whereby they have a 
legal obligation to pay valid insurance claims within a reasonable time. 
This duty applies to all insurance and reinsurance policies taken out, 
varied or renewed from 4 May 2017.

Blanket notifications, covering unknown losses or events, may well 
be rejected by the insurer. It is therefore prudent for the insured to be as 
specific as possible about the facts giving rise to the claim.

Obligations

9 What are a policyholder’s notice obligations for a claims-
made policy?

Under a claims-made policy, the policyholder must notify a claim during 
the period agreed under the policy, but the liability on the insured may 
have occurred before the policy.

The policyholder is also under a duty of fair representation, which 
means that they will have to disclose every material circumstance that 
he or she knows or ought to know, or sufficient information to put a 
prudent insurer on notice that it needs to make further enquiries into 
the identified material circumstances.
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Timeliness

10 When is notice untimely?

Notice of a loss or a claim must be given within the time specified by 
the policy itself, or upon the occurrence of the event giving rise to the 
loss or claim.

Giving notice of circumstances, which may give rise to a loss or 
claim, must be done as soon as reasonably practical or possible. It is 
best to be prudent to avoid denial of coverage, although it can be diffi-
cult to predict whether a claim will emerge.

11 What are the consequences of late notice?

The consequences of late notice will vary depending on the wording of 
the policy, and whether the notice provision is a condition precedent to 
indemnity or a condition. If notice is considered to be just a bare condi-
tion of the contract, then the insurer will have to prove harm to avoid 
the policy.

Before the Act came into force, conditions precedent had to be 
fully complied with on a very strict basis. If the insured breached one 
of these then the insurer could refuse cover, regardless of whether 
they had suffered any material harm or prejudice as a result. Now 
breach of conditions precedent do not allow the insurer to deny cover, 
provided that the insured can prove that non-compliance could not have 
increased the risk of the loss that occurred. This protection is only avail-
able in consumer contracts, and, more importantly, only if the term does 
not ‘define the risk as a whole’.

If a notice provision is deemed to be caught by this protection, in 
practice the insurer will likely deal with a breach by claiming that they 
have been prejudiced by the late notice. They will argue that, as a result, 
they have been unable to properly investigate and deal with the claim, 
and so will reduce compensation available to the insured (potentially by 
up to 100 per cent depending on the harm caused by the breach).

The Court of Appeal has recently stressed that conditions prec-
edents will only be deemed as such if they are set out in very clear 
terms, and any ambiguity will be decided in favour of the insured. In 
addition, Denso Manufacturing v Great Lakes Reinsurance [2017] EWHC 
391 (Comm) considered that claims cooperation conditions and condi-
tions requiring the provision of information were more than capable 
of being conditions precedent, as the ‘commercial purpose of [these] 
conditions is obvious’, and in this case they related to a liability that had 
already arisen.

INSURER’S DUTY TO DEFEND

Scope

12 What is the scope of an insurer’s duty to defend?

As a general rule, under English law, an insurer is not under any duty 
to defend a claim made against an insured. The policy may, however, 
provide that the insurer will do so (usually subject to the insurer’s view 
on whether a defence has a reasonable chance of success). Insurers 
may agree to this obligation in a bid to make their policies more attrac-
tive. In this situation, a contractual duty to defend will materialise, and 
any breach of this will give rise to a claim for damages and other reme-
dies for breach of contract.

The more common practice is to have subrogation and assignment 
clauses contained in the policies. A subrogation clause gives the insurer 
the right, once it has paid the insured under the policy, to ‘step into 
their shoes’ and recoup some if not all of their losses from a third party. 
This secondary claim would be in the name of the insured, from whom 
the insured would then claim any sums received by way of compensa-
tion. An insurer may also be subrogated to any benefits that a court 

may award, for example, interest and costs. An assignment of the rights 
under the policy required agreement of the parties, and will enable the 
insured to pursue the claim in their own name.

Failure to defend

13 What are the consequences of an insurer’s failure to defend?

The insurer may agree to a contractual duty to defend a claim, but this 
will usually have a caveat of only arising if there is a reasonable chance 
of a defence succeeding. A dispute may arise between the parties as to 
what constitutes a ‘reasonable chance’, in which case the parties would 
follow the dispute resolution mechanism outlined in the policy itself.

STANDARD COMMERCIAL GENERAL LIABILITY POLICIES

Bodily injury

14 What constitutes bodily injury under a standard CGL policy?

Commercial general liability is now used in the insurance market to 
describe some insurance policies in England and Wales. These policies 
are more widely described as being public and product liability policies, 
which provide cover in respect of an insured’s liability to third parties in 
respect of personal injury or property damage caused by the insured. 
It is normal for personal injury to be defined by the policy and these 
definitions usually cover injury, sickness, disease and death resulting 
from such an injury.

Property damage

15 What constitutes property damage under a standard CGL 
policy?

Property damage in a public and product liability policy is typically 
defined as being loss or physical damage to the property of a third party.

Occurrences

16 What constitutes an occurrence under a standard CGL policy?

Public liability policies are occurrence-based, when the policy is trig-
gered on the occurrence of the insured event – usually bodily injury or 
property damage specified in the policy. In contrast, product liability poli-
cies can be occurrence or claims-made policies. Under a claims-made 
policy, indemnity is triggered by notification of a claim or circumstance 
to the insurer.

17 How is the number of covered occurrences determined?

Typically, a policy will specify a certain level of cover per claim, and 
that the total cover provided will be subject to an aggregation of claims, 
whereby all claims arising out of the same occurrence are treated by 
the insurer as a single claim. Whether or not different claims ‘aggregate’ 
for the purpose of cover has been the subject of a great deal of litiga-
tion and its outcome is usually sensitive to the relevant facts and policy 
wording. Nevertheless, analysis of what is an occurrence is considered 
by reference to a number of factors including time and location.

In March 2017 the Supreme Court handed down one of the most 
important judgments related to aggregation provisions in recent years, 
in AIG Europe Limited v Woodman and others [2017] UKSC 18. The deci-
sion provided useful guidance on the meaning of the phrase ‘a series of 
related matters or transactions’ when used in an aggregation clause, 
namely that this requires some ‘real connection’ between the transac-
tions. The judgment also serves as a reminder that the application of 
any aggregation clause is a fact-sensitive exercise

© Law Business Research 2021



United Kingdom Signature Litigation

Insurance Litigation 202174

Coverage

18 What event or events trigger insurance coverage?

There are crucial differences between occurrence-based and claims-
made policies. Policies written on a loss-occurring basis are triggered 
by the occurrence of bodily injury or relevant damage (as specified by 
the policy). Claims-made policies are triggered by notification of a claim 
or circumstance to the insurer. For this reason, compliance with noti-
fication provisions is essential to ensuring cover is provided under a 
claims-made policy.

19 How is insurance coverage allocated across multiple 
insurance policies?

 One insurer may pay the claim and then seek recovery from the other 
insurers; however, insurers will often include wording to exclude cover 
if there is more than one policy.

FIRST-PARTY PROPERTY INSURANCE

Scope

20 What is the general scope of first-party property coverage?

First-party property insurance provides cover for loss or damage to 
an insured’s goods or buildings, or both, following the occurrence of 
an insured event. Policies can either specify an event that is insured 
against or operates as an ‘all risks’ policy.

The goods covered by this insurance are usually listed in the 
policy and are only covered if they are stored in a specified location (eg, 
artwork kept in a secure gallery or a car kept in a garage). Typically, 
first-party property policies will include a number of exclusion clauses 
covering normal wear and tear that occurs during normal use of the 
specified goods, arson and fraud.

Policies also usually include an excess (or deductible), which is the 
amount of loss the insured is responsible for before it is entitled to be 
indemnified by insurers.

Valuation

21 How is property valued under first-party insurance policies?

Under an unvalued policy, the insured property is valued as at the date 
of the reported loss, with the principle that an insured is barred from 
recovering more than this amount (ie, the actual loss suffered).

As the name would suggest, a valued policy allows the insured to 
fix the value of an insured item as at the date of the policy. The insured 
can therefore recover the full value insured if a total loss of the prop-
erty is sustained. Typically, valued policies are purchased for high-value 
single items such as jewellery or artwork.

Natural disasters

22 Is insurance available in your jurisdiction for natural 
disasters and, if so, how does it generally operate?

Insurance against losses arising from natural disasters is widely avail-
able in England and Wales. Policies will usually specify the location of 
the insured risk, with most polices having extraterritorial effect given 
that natural disasters such as hurricanes, wildfires and earthquakes 
do not occur in England. Insureds should always carefully consider 
governing law and jurisdiction clauses in policies that operate with 
extraterritorial effect, as well as stating the currency in which claims 
will be paid.

Natural disaster policies are occurrence-based policies and there-
fore issues of aggregating numerous occurrences into a single claim 

(establishing the cause of occurrence of a particular loss can be particu-
larly challenging in the wake of a natural disaster) can lead to litigation 
between insurer and insured.

DIRECTORS’ AND OFFICERS’ INSURANCE

Scope

23 What is the scope of D&O coverage?

D&O policies are claims-made polices that protect the insured from loss 
suffered as a result of a third-party claim following an alleged wrongful 
act by the insured. Policies normally define ‘wrongful act’ as an actual 
or alleged breach of a director’s duties, the making of misleading state-
ments, misrepresentations or other errors or omissions that give rise to 
a claim. As is the case with other claims-made policies, a claim notified 
in 2018 that is still ongoing in 2020 is covered under the 2018/19 policy 
and will be excluded from the 2020/21 policy.

Coverage under D&O policies is usually broken down into three 
‘sides’ of the policy wording:
• Side A cover – covers losses suffered as a result of a claim against 

a director or officer that cannot be indemnified by the company;
• Side B cover – covers indemnifications made by the company to a 

director or officer in respect of a claim made by a third party; and
• Side C cover – covers claims brought against the company by its 

shareholders.

In addition to the cover above, the policy will also specify if there is a 
deductible to be retained by the insured, and any exclusions or excep-
tions to cover. Typical exclusions are fraud and for ‘insured v insured’ 
claims when a director who is also a shareholder makes a claim under 
the policy, or the company brings a claim against one of its directors.

Litigation

24 What issues are commonly litigated in the context of D&O 
policies?

Common issues that arise between insurer and insured in respect of 
D&O policies include disagreements over the definition of ‘director’ and 
‘wrongful act’ in the policy, whether a claim was notified in time and 
in accordance with the notification provisions set out in the policy and 
whether any pre-existing exposure to claims were properly disclosed to 
the insurer before the inception of the policy. More recently, on recov-
eries of legal fees in Woodman and Hillman v AIG (2018) EWHC 358, 
directors’ significant specialist counsel outlay on defence costs was 
held by the High Court to be recoverable.

CYBER INSURANCE

Coverage

25 What type of risks may be covered in cyber insurance 
policies?

The main heads of cover under a standard cyber policy are typically:
• network security and privacy liability;
• privacy breach response costs and security event costs;
• regulatory defence costs;
• cyber business interruption cover;
• data and software restoration; and
• cyber extortion.

In some cases, reputational risk cover can also be added, although this 
is difficult to quantify and capacity in this area is limited. New areas of 
cover are also being offered now on costs of liabilities to third parties, 
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first-party expenses, regulatory investigations and fines, incident 
response costs and breach of privacy compensation.

The definition of security breach will generally include denial of 
service attacks, transmission or receipt of malware and viruses and 
unauthorised access or use.

However, the more comprehensive the insurance cover is, and 
therefore the more risks covered, the greater the cost. The decision as 
to which risks to cover will require significant consideration when an 
insured takes out a policy. There are major issues that arise on restric-
tive interpretations by insurers on cyber covers.

Litigation

26 What cyber insurance issues have been litigated?

While cyber policies are too recent to have produced any substan-
tive case law, there have been multiple disputes between insurer and 
insured in respect of cyber policies, and litigation and arbitrations afoot 
for coverage and exclusions. In the United States a number of insureds 
have made claims under cyber policies when funds have been volun-
tarily sent to a fraudster as a result of an email scam. Insurers usually 
deny coverage under a cyber policy in these instances because funds 
were sent voluntarily rather than hacked or stolen. Conversely, insurers 
have tended to cover the payment of ransomware attacks, but disputes 
have arisen in respect of quantifying the resulting business interruption 
loss to the business while IT services are suspended. More recently 
there have been claims under property or all-risk types of policies where 
cyber issues are covered owing to the absence of exclusions (silent 
cyber cover). Most of these lawsuits deal with the worldwide impact of 
virus attacks, such as NotPetya presently litigated in the United States.

In addition, there have been a number of claims resulting from 
data breaches, against both private companies and government bodies 
illustrated by Vidal-Hall v Google Inc [2015] EWCA Civ 311 and TLT and 
others v The Secretary of State for the Home Department and the Home 
Office [2016] EWHC 2217 (QB).

The best practice is for all insureds to remain aware of the funda-
mental aspects of coverage when looking to a cyber policy. Ensuring 
quick and proper notification of a claim or circumstance (particularly in 
the case of a ransomware attack, which is often an indicator of further 
attacks), making a full disclosure of all risks and exposures to insurers 
or brokers before inception of the policy, and being sure to note the 
different limits and sub-limits of coverage for first and third-party 
claims are all advised.

A major issue of concern is the interplay between cyberattacks 
and failure by companies to take protective action either by disgrun-
tled employees and ex-employees or outsiders misusing information or 
hacking into companies’ systems. It is presently considered that most 
companies do not have proper systems in place, which will likely lead to 
claims against D&Os that are cyber-related.

TERRORISM INSURANCE

Availability

27 Is insurance available in your jurisdiction for injury or 
damage caused by acts of terrorism and, if so, how does it 
generally operate?

Historically, losses caused by terrorist attacks have been excluded in 
most types of commercial insurance policies in England and Wales. 
In response, the UK government established Pool Re, a reinsurance 
scheme ultimately backed by the UK government that provides rein-
surance cover to insurers who are members of the Pool Re scheme 
for property of business interruption losses caused by terrorism. All 
insurers who are members of the Pool Re scheme must offer terrorism 

cover to insureds that request commercial property cover; some 
insurers will include terrorism cover as standard, while some will 
charge an additional premium.

The scope of terrorism cover available from insurers therefore 
depends to a large extent on the reinsurance cover available to insurers 
from Pool Re. As such, terrorism cover in the United Kingdom tends to 
be limited to commercial property and business interruption policies 
where terrorism is the proximate causes of any losses. For example, if 
an act of terrorism caused a dam to burst, any third-party commercial 
property damage would be covered. As a general rule, policies do not 
cover personal injury caused by terrorism.

The scope of cover is limited to terrorist acts that take place within 
the United Kingdom, but excluding Northern Ireland, the Channel 
Islands or nuclear sites. The act that triggers cover must constitute an 
act of terrorism as defined by the Reinsurance (Acts of Terrorism) Act 
1993, although insurers are at liberty to provide their own definition of 
terrorism in policy wordings, with many opting to use the definition in 
the Terrorism Act 2000.

As of April 2018, Pool Re extended its terrorism cover for contem-
plated potential future events to include material damage and business 
interruption caused by acts of remote digital interference where attacks 
and explosions are perpetrated in the future via cyber. The scope of the 
cover available is designed primarily to protect commercial property 
and will be offered as standard to policyholders buying terrorism insur-
ance from a Pool Re member. Business interruption cover is designed 
to apply only to events occurring at a policyholder’s premises. It is likely 
that more and more areas of business interruption will be covered to 
deal with the new form of measures and countermeasures against 
terrorism, which lead to business losses.

The above is subject to specialist market offerings on political 
violence that include terrorism, so in addition to the general covers 
referred to above, there are covers available to protect against terrorism 
losses that do not involve damage to property, but these tend to be 
bespoke products.

UPDATE AND TRENDS

Key developments of the past year

28 Are there any emerging trends or hot topics in insurance law 
in your jurisdiction?

The year of 2020 is unique. With covid-19 reaching pandemic levels in 
the first few months of the year, it was inevitable that various sector of 
the economic would be affected by this.

The insurance market saw a spike in the number of claims, espe-
cially in relation to Business Interruption claims, while the courts 
around the globe tried to reach their own conclusions of how to inter-
pret the (re)insurance policies. The London Insurance Market is a global 
reference and there is a lot of expectation on how the English Court will 
deal with insurance-related cases.

The current test case in the English Court is the FCA v Arch 
Insurance (UK) Ltd and others [2020] EWHC 2448 (Comm) where the 
High Court recently (15 September 2020) ruled in favour of the FCA's 
in most of the key issues, meaning that the High Court accepted the 
more broader interpretation of the wordings. The main focus of the 
wording discussions is: 'diseases' wordings, prevention of access/Public 
Authority wordings, 'hybrid' wordings and trend clauses.

The case is currently under analysis by the Supreme Court after 
the FCA and some insurance companies filed their appeal. A decision by 
the Supreme Court before is expected before the end of the year.

In addition to the FCA/covid-19 claims, there is currently a lot of 
discussion on how the insurance market is preparing itself for the Brexit 
next year and how this will affect their operations. This means that we 
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can expect some significant changes in the market for 2021. Although it 
remains to be seen how the English Court will tackle this new scenario, 
it is safe to say that the insurance companies are currently in the 
process of reviewing not only the wording of their policies to deal with 
potential changes but they are also reevaluating how their business will 
operate and interact with the rest of Europe and the world once the 
United Kingdom is not part of the European Union anymore.

Coronavirus

29 What emergency legislation, relief programmes and other 
initiatives specific to your practice area has your state 
implemented to address the pandemic? Have any existing 
government programmes, laws or regulations been amended 
to address these concerns? What best practices are advisable 
for clients?

Thus far, the UK government has provided limited aid, in the form of subsi-
dies or other initiatives, to the insurance industry during the covid-19 
pandemic. There are several reasons for this lack of intervention.

Firstly, the government's position is, so far as possible, to respect 
the freedom of contract of policyholders and their insurers. Amending the 
terms of an agreement is generally seen as being best left to the parties, 
who are often better positioned to negotiate these terms in a mutually 
beneficial way, the exception being the intervention of regulatory bodies 
in case of abusive contracts and practices by the insurance companies.

Secondly, the main insurance market has remained relatively stable 
throughout the covid-19 pandemic. This can be explained because the 
market was partially prepared after the impact of SARS and Influenza. 
Such events forced the insurance companies to adapt their policies to 
deal with pandemics and, as a result, the insurance policies for business 
interruption available in the market today – by far the most consequen-
tial insurance submarket in a pandemic – do not normally cover losses 
sustained by a global pandemic. It is important to mention that some of 
the policies that offer varying degrees of coverage for pandemics are 
the subject of a recent FCA test case, which is now being considered by 
the Supreme Court that could impact directly in the number of claims 
against insurance companies. Given the prohibitive cost of government-
subsidised covid-19-related coverage for business interruption, it is 
highly unlikely that Parliament will seek to legislate in this area.

One notable exception to the government's hands-off response to 
the pandemic in the insurance industry is the £10 billion Trade Credit 
Reinsurance Scheme, which guarantees business-to-business trading 
in case of supplier insolvency to ensure liquidity in supply chains. In 
lieu of broader policy in the insurance market, the UK government has 
released guidance for insurers through the FCA. This general guidance 
advises insurance companies to deal with customers on a case-by-case 
basis and, where necessary, to make compromises where a policyholder 
was given a reasonable expectation that coverage would continue.

Additionally, insurers must do their best to assist customers who 
wish to file a claim and settle claims as quickly as possible. Moreover, 
for firms seeking to change their policies to exclude covid-19-related 
coverage, the FCA advises that they determine whether the terms on 
which they wish to rely are fair and transparent, in accordance with the 
Consumer Rights Act 2015 and the Unfair Terms in Consumer Contracts 
Regulations 1999. Under FCA Principles 6 and 7, firms must also give 
due regard to the interests of their customers and communicate with 
their customers in a transparent and non-misleading way. Law firms 
should advise their clients to follow this guidance and work with their 
customers to reach a fair and equitable solution for both parties.

* The author would like to thank Adriano Stagni and Gavin Collins for 
their assistance with this chapter.
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