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I  Executive Summary

In recent years, and notably under the impetus of 
the EU, France has considerably strengthened its 
substantive law to better fight against fraud and 
to allow better traceability and recovery of assets.

French courts are generally experienced in 
handling complex cross-border cases. France 
also plays an active role in MLA matters and, as 
an EU member state, benefits from the multiple 
judicial cooperation mechanisms for obtaining 
evidence and enforcing cross-border decisions.

However, the lack of effective procedural tools 
for disclosure is one of the major practical diffi-
culties in dealing with fraud cases, especially in 
civil matters. This is a real challenge, especially 
since we are witnessing a gradual increase in 

France

the complexity of fraud cases with increasingly 
sophisticated debtors who do not hesitate to use 
technological advancements to render recovery 
even more difficult. 

The purpose of this chapter is to provide 
readers with an overview of the French legal 
framework relating to fraud, asset tracing and 
recovery.

II  Important Legal Framework and 
Statutory Underpinnings to Fraud, 
Asset Tracing and Recovery Schemes

The notion of “fraud” is not defined as a separate 
criminal offence or a specific tort under French 
law.

The French Criminal Code rather refers to 
the term “fraudulent conduct” to define various 
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criminal offences such as embezzlement, bribery, 
money laundering or insolvency organisation.

Under civil law, fraud is generally invoked in 
the context of a breach of contract or a tort. In 
both cases, the victim has to demonstrate the 
breach of duty, the loss suffered, and the causal 
link between the breach and the loss suffered as 
a result.

A victim of fraud has two procedural avenues 
for obtaining relief: summoning the wrongdoer 
before the civil courts; or initiating criminal 
proceedings and becoming a civil party ( partie 
civile) in the process.

This section focuses on the key legal tools and 
mechanisms that are used in French criminal and 
civil proceedings to pursue fraud, asset tracing 
and recovery cases.

2.1 Criminal proceedings
The main purpose of criminal proceedings is to 
put an end to criminal conduct and punish the 
perpetrator in order to protect the interests of 
society. During the course of criminal proceed-
ings, a victim is also entitled to seek personal 
relief by joining the proceedings as a civil party 
( partie civile).

Victims have several options for initiating 
criminal action against a wrongdoer: they can file 
a complaint ( plainte simple) before the police or 
the Public Prosecutor (Procureur de la République). 
If this step is unsuccessful (i.e., if the prosecu-
tion services decline to prosecute, or no action is 
taken by the authorities within three months of 
filing the complaint), victims can file a complaint 
before an Investigating Judge ( juge d’instruction) as 
a civil party ( plainte avec constitution de partie civile). 
Victims can also directly summon the wrong-
doer before the criminal court. However, this 
last option will be less interesting for the victim 
in complex fraud cases given that the matter will 
go to trial and will not be preceded by a sophis-
ticated evidence-gathering phase led by the pros-
ecutorial authorities or an investigating judge.
 
2.1.1 Fraud investigations and asset tracing 
tools
Several types of investigations can be conducted 
to gather evidence of fraud. Investigations 
conducted by the police are supervised by the 
Public Prosecutor’s office: they can be prelimi-
nary or flagrante delicto investigations. These 
investigations can be supplemented by a judicial 
enquiry (information judiciaire) conducted by the 
Investigating Judge. 

In both cases, the authorities have a broad 
range of investigative prerogatives that include 
“dawn raids” on premises including home 
searches and the seizures of documents or other 

assets, wiretapping, computer intrusions, remote 
interception of electronic correspondence, 
custodial interrogations, confiscation of travel 
documents, requests for information/documents 
from any public or private entity, including tax 
authorities and banks. Bank secrecy cannot be 
opposed to investigating authorities. 

2.1.2 Freezing, confiscation and seizures of 
assets
Over the last 15 years, the mechanisms for the 
confiscation and seizure of criminal assets have 
been considerably strengthened.

During the investigation phase, the 
Investigating Judge may freeze any asset that 
could ultimately be confiscated at the end of the 
proceedings.

For the offences punishable by a prison 
sentence of more than one year, the Investigating 
Judge can order the confiscation of any asset that 
was used (or intended to be used) to commit the 
offence and of which the convicted person is the 
owner or has the free disposal of (Article 131-21 
of the Criminal Code). 

For serious offences punishable by a prison 
sentence of five years or more and which have 
produced any direct or indirect benefit for the 
wrongdoer, any asset can be frozen/confiscated 
if the defendant cannot prove its origin. For the 
most serious offences, including money laun-
dering, the scope of confiscation is broadened 
and may extend to all the assets of the convicted 
person, whether of licit or illicit origin (Article 
324-7 of the Criminal Code). If these legal 
conditions are met, a wide range of assets can 
be frozen/confiscated, such as real estate, vehi-
cles, or bank accounts. The confiscation order 
shall entail the suspension of any enforcement 
proceedings initiated on the civil ground on the 
confiscated property. 

Several agencies have been created in France 
to support investigations in financial crime 
cases, PIAC and AGRASC in particular. PIAC 
(Plateforme d’identification des avoirs criminels) was 
created in 2007 and is tasked with identifying 
and collecting information on the financial assets 
owned by organised criminal groups (the date of 
acquisition and method of financing the asset, 
the link with the offence, etc.) with a view to 
allowing their seizure or confiscation. AGRASC 
(Agence de gestion et de recouvrement des avoirs saisis 
et confisqués) was created in 2010 to assist judges 
and investigators in matters of seizure and 
confiscation, including with respect to the legal 
requirements, and formalities for ordering such 
measures. AGRASC is also responsible for 
the management of seized/confiscated assets, 
including their sale at the highest price. In 2019, 
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the value of the assets managed by AGRASC 
has been estimated at more than EUR 250 
million. Among the most prestigious assets is, 
for example, a Parisian mansion that belonged to 
the son of Teodoro Obiang, the President of the 
Republic of Equatorial Guinea: the mansion was 
seized as part of Obiang’s conviction for embez-
zlement and is valued at EUR 200 million.

A portion of the proceeds of confiscations can 
be ultimately paid to civil parties who qualify for 
compensation. Indeed, civil parties who benefit 
from a final judgment awarding them damages 
and could not recover such a compensation may 
request to be paid out of the funds or the net 
value of the assets of their debtor whose confis-
cation has been ordered. The request must be 
made to AGRASC and relate to goods in the 
custody of the Agency. In the event of several 
claimant creditors and insufficient assets to fully 
compensate them, payment shall be made to the 
first creditor requesting it. If several requests 
are received on the same date, payment shall be 
made on a pro-rata basis (Article 706-164 of the 
French Criminal Procedure Code).
 
2.2 Civil proceedings 
The purpose of civil proceedings is, broadly 
speaking, to obtain relief with respect to a form 
of loss or damage. 

Proceedings on the merits can be initiated by 
way of summons or, in some circumstances, by 
way of an ex parte application (i.e., non-adversarial). 

It is possible to involve third parties in the 
proceedings, even without their consent, by 
means of a third-party notice. This may be useful 
in cases where these third parties have contributed 
to the fraud. For instance, to have a fraudulent 
sale annulled when a third party is involved in it, 
whether in good or bad faith. 

2.2.1 Asset tracing tools
a) Limited disclosure from the debtor and the 

third parties 
There is no duty of disclosure or discovery mecha-
nism before the French civil courts. The conduct 
of the trial belongs to the parties who can “pick 
and choose” the documents they wish to file or 
not as evidence. Each party has the burden of 
proving the allegations in support of its claims. 
Thus, parties to civil litigation in France have no 
obligation to produce documents that would be 
detrimental to one’s case, nor to force the other 
party to disclose documents that would prejudice 
their case.

General disclosure orders are not available 
under French civil procedure. However, in certain 
cases, the judge may authorise a party to instruct 
a bailiff to search for specific information or 

document at the debtor’s premises. The creditor 
may also request the appointment of an expert (e.g., 
a forensic accountant) who will provide his opinion 
on a technical issue (e.g. identification of a fraud 
within a company). These orders can be requested 
prior to any proceedings on the merits if the cred-
itor demonstrates that there is a legitimate reason to 
preserve or establish, before any trial, evidence of 
facts on which the solution of a dispute may depend 
(Article 145 of the French Civil Procedure Code). 

An injunction to produce evidence can also be 
ordered by the judge during the proceedings at the 
request of any party whether the document is held 
by an opposing party or a third party (Articles 138 
to 142 of the French Civil Procedure Code). The 
debtor may raise several grounds for objecting to 
the disclosure of the requested documents, such 
as the bank secrecy or the recently enacted trade 
secrets law (Articles L. 151-1 et seq. of the French 
Commercial Code). 

b) Preservation of assets 
Fraud victims may take preliminary attachments 
on the debtor’s assets to preserve their claim 
either prior to initiating proceedings on the merits 
or in parallel to these. For such attachments to be 
valid, the creditor must demonstrate the existence 
of a prima facie claim (créance fondée en son principe) and 
of threats on the recovery of the claim (Article L. 
511-1 of the French Code of Civil Enforcement 
Procedures). 
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The preliminary attachment may take the form 
of protective measures (saisie conservatoire) and/or 
securities (sûreté judiciaire) over the debtor’s assets. 
The main difference between these attachments 
is that protective measures render the protected 
assets unavailable to the debtor who is no longer 
able to dispose of them; whereas securities do not 
prevent the debtor from disposing of their assets, 
but enable the creditor to be reimbursed in priority 
in case the attached property is sold (notwith-
standing whether the sale is made by the debtor 
or by auction as these securities are enforceable 
against third parties).

Preliminary attachments can be granted on 
a wide range of assets including shares, bank 
accounts, movable assets, and real property, as 
well as any debts owed to the debtors.

2.2.2 Enforcement
Once in possession of an enforceable claim (e.g. 
adjudicated by a judgment or an arbitral award that 
has been duly recognised in France), the creditors 
may take enforcement measures on the fraud-
ster’s assets to recover their claim (Article L. 111-1 
et seq. of the French Code of Civil Enforcement 
Procedures). If they have already taken prelimi-
nary attachments, they can convert them into 
enforcement measures. If no preliminary attach-
ment has been taken, they can directly instruct 
bailiffs to initiate enforcement measures. Such 
measures can be granted on essentially the same 
range of assets as for the preliminary attachments.

2.2.3 Insolvency proceedings
To recover their claim, fraud victims may also 
consider triggering bankruptcy proceedings 
against their debtors. However, this action must 
not be abusive: in case of malicious intent on the 
creditor’s part or if such a request is brought as a 
threat or a mere means of pressure on the debtor, 
the creditor may be held liable. 

The judgment opening the bankruptcy 
proceedings sets the date upon which the debtor 
actually became unable to settle debts as they fell 
due (cessation des paiements). The date of insolvency 
is deemed to coincide with the bankruptcy judg-
ment date. However, in some cases, the court may 
backdate it by up to 18 months. Payments that 
occurred during the period running from the date 
of insolvency until the bankruptcy judgment are 
considered as “suspect” (période suspecte) and can 
potentially be challenged during the proceedings. 
One of the main benefits for a creditor to bring 
insolvency proceedings is indeed that transactions 
concluded by the debtor in breach of its creditors’ 
interests during this period may be unwound/
declared null and void (Article L. 632-1 of the 
French Commercial Code).

Some acts are automatically withdrawn if they 
were taken during the suspect period as payment 
of unmatured debts, notarised declaration of 
unseizability or any preliminary attachment taken 
on the debtor’s assets. 

In the event of a voluntary deed providing 
for the transfer of real estate properties without 
consideration, the court may order the annul-
ment of such transfers over a period of six months 
preceding the date of the cessation of payments. 
The request for annulment of suspicious trans-
actions will, in principle, be made by the court-
appointed trustee and is not available to the credi-
tors. Such request is not subject to a limitation 
period and can be made as long as the trustee 
exercises its mission. 

However, bankruptcy proceedings present 
some major disadvantages. First of all, any legal 
action relating to payment initiated by creditors 
against the debtor will be stayed, including provi-
sional and enforcement proceedings: the debtors’ 
assets are frozen (Article L. 622-21 of the French 
Commercial Code). 

Thus, initiating a bankruptcy proceeding may 
not always be the wiser choice for creditors to 
recover their claim, even more so as bankruptcy 
proceedings very rarely ensure full recovery for 
all creditors. Indeed, creditor recovery is strictly 
regulated: creditors are required to file a statement 
of their pre-existing claim (i.e., claims outstanding 
before the opening of insolvency proceedings) 
with the court-appointed trustee whose task will 
be to verify and approve the creditors’ claims, 
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under the supervision of the court. At the end 
of the proceedings, creditors are reimbursed 
according to their rank and priority over the 
proceeds of the sale(s) of the company’s business 
or assets sold by the trustee.

More generally, creditors have little control 
over the conduct of the bankruptcy proceedings, 
which is the responsibility of the court-appointed 
trustee. If they hold a large claim, victims of fraud 
may, however, have an interest in having them-
selves appointed as “controllers” to exercise some 
control over the operations carried out by the 
trustee and to hold the trustee liable in the event 
of a breach of their duties.

III  Case Triage: Main stages of 
fraud, asset tracing and recovery cases

Before initiating any procedure, consider-
able attention should be paid to choosing the 
strategy best suited to the specifics of the case. 
The successful outcome of the procedure often 
depends on the care taken in the preparation of 
this preliminary phase. On the contrary, choosing 
the wrong procedural path can lead to lengthy 
proceedings and jeopardise recovery.

It is at this stage that the creditors must analyse 
the evidence available or, in the absence of suffi-
cient tangible evidence, identify the procedural 
means to obtain it. It will be necessary to choose 
the most appropriate route between civil or crim-
inal proceedings and to assess the interest of insti-
tuting bankruptcy proceedings against the debtor.

In complex fraud cases involving assets located 
in several countries, it is necessary to implement 
a global strategy upstream, which often requires 
close coordination with foreign counsel.

 
3.1 Pre-litigation phase
3.1.1 Criminal proceedings
By becoming a civil party, fraud victims may 
actively participate in the criminal proceedings, 
which is very specific to French criminal proce-
dure. Civil parties can indeed trigger and take 
part in the criminal proceedings. They can be 
assisted by a lawyer, who will have access to the 
case file, especially during the investigatory stage. 
Victims not only have access to the criminal file, 
and to the evidence it contains, but they can also 
ask the Investigating Judge, during the investiga-
tion phase, to perform any investigation act that 
they deem necessary to establish the truth, such 
as hearing a party or a witness, and requesting the 
disclosure of any information/documents from 
any person, or public or private entity. These 
requests must meet formal requirements and 
the Investigating Judge must decide whether to 

grant them within one month. The Investigating 
Judge’s decision can be appealed before the 
Investigation Chamber.

The criminal court can decide both on the 
punishment of the infringer and on the damages 
to be awarded to the civil parties in consideration 
for the loss suffered as result of the criminal 
offence.

3.1.2 Civil proceedings
As a first step, fraud victims can collect all the 
publicly available information to start gathering 
evidence prior to initiating civil proceedings.

Fraud schemes regularly involve multiple layers 
of corporate entities. Creditors may access corpo-
rate information in relation to any entity regis-
tered in France through the trade and companies’ 
register’s website (registre du commerce et des sociétés) 
on www.infogreffe.fr. The available information 
includes the address of the company’s registered 
office, the name and address of the directors, the 
articles of incorporation, the latest by-laws, and 
the annual accounts of the company if it is subject 
to a mandatory publication. The documents can 
be downloaded online immediately and at very 
low cost. 

If creditors are informed of the existence of 
real estate owned by the debtor, they may request 
further information from the land registry office 
(service de la publicité foncière) of the place where the 
property is located. The information available 
includes details of previous sales such as the price 
and date of sale, the names of the seller and buyer, 
the value and term of any mortgages registered by 



FRANCE94



other creditors (which will provide valuable infor-
mation on the ranking of the new creditor). It is 
also possible to carry out a search based on the 
debtor’s name alone to identify all the real estate 
owned by the debtor within a defined geograph-
ical area. However, it is not possible to search the 
entire French territory. 

Where relevant, creditors may also access 
the trademark and patent register of the French 
Intellectual Property Institute (INPI) to identify 
all trademarks registered or patents filed under 
their debtor’s name with a view to attach them. 
This research is free and the results are imme-
diate on the INPI Register website (https://
bases-marques.inpi.fr for the trademarks and 
https://bases-brevets.inpi.fr/fr/accueil.html for 
the patents). 

When the evidence is not publicly available, 
creditors can petition the judge for an authorisa-
tion to instruct a bailiff to seize copies of specific 
documents without prior notice to the debtor 
(Article 145 of the French Civil Procedure Code). 
This can be an inexpensive and effective tool to 
gather evidence prior to initiating legal action, 
particularly when it is implemented on an ex parte 
(i.e. non adversarial) basis; provided, however, 
that the creditor has gathered sufficient intel-
ligence to actually know where to locate such 
evidence. 

Summary proceedings can also be used in 
emergency cases in which the judge may order all 
measures which are not seriously challenged or 
which the existence of a dispute justifies (Article 
834 of the French Civil Procedure Code). These 

measures can be ordered even if they are seri-
ously contested to prevent imminent damage. 
If the claim is not seriously disputed the judge 
may also grant a deposit to the creditor or order 
specific performance of the obligation. These 
mechanisms can be useful to gather evidence or 
to prevent its destruction.

  
3.2 Inquiry/trial phase 
Since there are no asset disclosure proceedings in 
France, the burden of proof lies with the party 
who alleges a fact: where an allegation is not 
documented, the opposing party may ask the 
judge to summon the party or a third-party to 
communicate the evidence (Articles 138 to 142 of 
the French Civil Procedure Code). The disclosure 
order from the judge is provisionally enforceable. 

Such an injunction can only be ordered at the 
request of a party, the judge does not have the 
power to ex officio enjoin a party or a third party 
to disclose a document (Paris Court of Appeal, 12 
September 2013 docket no. 12/08770).

At the request of a party or third party, the 
judge may withdraw or modify their order if any 
difficulty arises or if a legal obstacle is invoked. 
The third party can further appeal the judge’s 
decision within 15 days. If the parties do not 
perform voluntarily such an injunction, the court 
may draw adverse consequences (Article 11 of the 
French Civil Procedure) and/or attach a penalty 
payment to the injunction. 

During the trial, the creditors may also take 
preliminary attachments to ensure the recovery 
of their claims through an ex parte proceeding. 
When such measures have been taken, the proof 
of service must be served through bailiff within 
eight days on the debtor failing which the provi-
sional measure will be deemed null and void. It 
is at that time only that the debtor will be made 
aware of the provisional measures (which will 
preserve the surprise effect) and may ask that they 
be annulled if the conditions for their ordering 
were not met.

3.3 Enforcement phase 
Any criminal judgment ordering compensa-
tion for damages suffered by a civil party is an 
enforceable title that can be enforced against the 
debtor’s assets in the same way as a judgment 
obtained in the civil courts. The same applies to a 
foreign decision or an arbitral award that has been 
recognised by the French courts and that can thus 
be enforced against the debtor.

Creditors can immediately instruct a bailiff 
to access the national registry of bank accounts 
(FICOBA) which provides the names of all the 
banks where the debtor holds accounts (albeit 
excluding the bank balance). Therefore, creditors 
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with an enforceable title can quickly trace and 
attach all the bank accounts owned by their 
debtors. 

They can further instruct the bailiff to 
“convert” their preliminary attachments, if any, 
into enforcement seizures and/or to seize any 
new asset which could be identified. Once the 
bailiff has performed the enforcement measure, 
the assets seized are deemed creditor’s property 
and are rendered unavailable to the debtor. The 
debtor whose assets have been seized has a right 
to challenge the seizures before the Enforcement 
Judge within a month of the notification of the 
seizure. Otherwise, the assets are transferred to 
the creditor.

IV  Parallel Proceedings: A combined 
civil and criminal approach

It is theoretically possible for fraud victims to 
initiate parallel criminal and civil proceedings to 
seek recovery of their stolen funds (article 4 of the 
French Code of Criminal Procedure). However, 
pursuant to a general procedural principle, where 
the civil action aims precisely at repairing the 
damage caused to the victim by the criminal 
offence, this action is stayed until a final judgment 
has been pronounced in the criminal proceedings.

Consequently, in practice, victims who wish to 
set in motion a criminal action against the fraud-
ster will have more interest in applying to join the 
proceedings as a civil party (partie civile) to seek 
personal compensation for their loss directly in 
the criminal proceedings: as we have seen, the 
criminal court can pronounce a sentence for 
damages and this decision will then be enforced 
by the victim against the debtor’s assets under the 
same conditions as a sentence pronounced by the 
civil courts.

The question to be asked is in fact whether it is 
even in the interest of the victim to initiate crim-
inal proceedings.

The main advantage of criminal proceedings 
is that they provide more means of gathering 
evidence than civil law, since the public authori-
ties and the Investigating Judge have broad 
investigative powers and coercive tools to obtain 
disclosure of information/documents that are not 
available in civil proceedings. It may therefore 
be appropriate for the victim to initiate criminal 
proceedings in cases of complex fraud where 
there is insufficient evidence to establish the civil 
liability of the debtor.

Nevertheless, criminal proceedings tend to be 
slower than civil proceedings which represents 
a risk of delaying claim recovery. In addition, 
criminal proceedings are strictly regulated: credi-

tors do not have any control over the procedure 
which is in the hands of the public authorities, and 
the standard of proof is much higher than in civil 
proceedings. Finally, there is some uncertainty as 
to whether/under which conditions fraud victims 
can recover claims over assets that have been 
seized/confiscated during the criminal proceed-
ings.

Fraud victims must therefore carefully assess 
the most appropriate procedural route: in cases 
where they have gathered sufficient materials or 
can rely on evidence obtained abroad, our recom-
mendation would be to focus only on civil reme-
dies.

V  Key Challenges

In comparison with common law countries, the 
French civil law system provides only a limited 
number of procedural tools to trace and gather 
evidence. The lack of effective discovery tools 
constitutes a real hurdle in complex fraud cases. 
Depending on the specificities of the case, one 
way to get around these information deficien-
cies may be to gather the evidence abroad (e.g., 
by seeking disclosure and worldwide freezing 
orders in common law jurisdictions).

Another key challenge in the field of asset-
recovery is the general principle according 
to which creditors may only take interim and 
enforcement measures on the assets which are 
directly owned by their debtors. However, we 
are witnessing more and more sophisticated 
fraud cases with well-organised (and certainly 
well-advised) debtors who rarely own any assets 
in their own names. These assets are often 
hidden, through complex corporate structures 
which may be spread over multiple jurisdictions, 
including offshore.

In order to enforce against such properties, 
one must pierce the corporate veil, i.e. by proving 
that the assets are effectively owned/controlled 
by the debtor. The analysis of case law shows that 
French courts may disregard the corporate veil 
where one can demonstrate (i) the existence of 
a fraud, (ii) an intermingling of estates between 
a company’s assets and those of its directors, or 
(iii) the existence of a fictitious/shell company.

In a recent case involving former Russian 
oligarch Sergei Pugachev, the French Supreme 
Court held that the corporate veil can also be 
lifted to allow a creditor to take a provisional 
attachment on the underlying asset where the 
fictitious nature of the intermediary company is 
established prima facie (French Supreme Court, 17 
Oct 2019, docket no. 18-16.933). The Court held 
that the fictitious nature of Pugachev’s sale of his 
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property to an intermediary company in order to 
evade his creditors had been demonstrated prima 
facie by the creditor acting as a claimant.

Piercing the corporate veil is a difficult task 
to achieve in practice: French courts conduct a 
case-by-case analysis of the evidence presented 
to them. This is all the more reason to put a lot 
of effort at the investigative stage to build a solid 
case with the help, if necessary, of experts or 
private investigators to gather as much evidence 
as possible to demonstrate fraud and establish 
the links between the debtor and the assets.

VI  Cross-jurisdictional Mechanisms: 
Issues and solutions in recent times

Fraud is rarely confined to the borders of a 
single country and misappropriated assets are 
often hidden abroad. Effective international 
cooperation is key to trace and recover these 
assets. France is a party to numerous interna-
tional conventions on judicial cooperation and, 
as a member of the EU, benefits from European 
cooperation mechanisms for obtaining evidence 
and enforcing foreign decisions.

In civil matters, the Hague Evidence 
Convention of 1970 sets out the provisions for 
the communication of evidence in the scope of 
foreign court proceedings in civil and commer-
cial matters. The letter of request procedure 
set out in the Convention has proven to be an 
efficient tool in France. It enables the judicial 
authority of any contracting state to ask the 
relevant authority of another contracting state to 
perform any taking of evidence, as well as other 
judicial acts. A similar and even more simplified 
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mechanism exists at the European level between 
the Member States and was established by the 
Council Regulation (EC) No 1206/2001 of 28 
May 2001. 

The enforcement of EU judgments is governed 
by the Brussels 1 Regulation (Recast), which sets 
out an effective mechanism of mutual recog-
nition and aims to facilitate and speed up the 
circulation of decisions in civil and commercial 
matters within the EU. Thus, when fraud has 
been established and the debtor condemned by 
an EU judgment, such decision is automatically 
recognised and enforced in France without the 
need to accomplish any formality beforehand.  

With respect to judgments rendered outside 
the EU, in the absence of a bilateral agreement 
with France, the decision must first obtain 
recognition (through the so-called “exequatur” 
proceedings) before it can be enforced in France. 
According to well-established case law, recog-
nition may be refused if the foreign judge who 
rendered the decision had no jurisdiction, if 
the decision is contrary to international public 
policy or in case of fraudulent evasion of the law 
(Cornelissen, French Supreme Court, 20 Feb 
2007, docket no. 05-14082).

An interesting recent development is the 
creation of the European Account Preservation 
Order (EAPO) which aims at further facili-
tating debt recovery between EU countries in 
civil and commercial matters. The new proce-
dure, which was created by EU Regulation no. 
655/2014 and came into force in January 2017, 
allows a creditor to seek authorisation from a 
court in one EU country to freeze funds in the 
bank accounts of a debtor in other EU coun-
tries (except in Denmark). This Regulation also 
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enables a creditor, who ignores the debtor’s 
account information, to ask the court with which 
the application for the Preservation Order is 
lodged to request that the information authority 
of the member state of enforcement obtain 
such account information. Such request can 
be made even if the creditor does not hold an 
enforceable title yet if the following conditions 
are met: (i) the creditor has obtained a judg-
ment, court settlement or authentic instrument 
issued from a member state; (ii) the amount to be 
preserved is substantial taking into account the 
relevant circumstances; and (iii) the creditor has 
submitted sufficient evidence to satisfy the court 
that there is an urgent need for account infor-
mation because there is a risk that, without such 
information, the subsequent enforcement of the 
creditor’s claim against the debtor is likely to be 
jeopardised.

The major development in the field of criminal 
cooperation consists in the creation, in 2017, of a 
European Public Prosecutor’s Office (EPPO) by 
EU Regulation no. 2017/1939. The mission of this 
independent and decentralised prosecution office 
is to investigate and prosecute crimes against the 
EU’s financial interests, such as fraud, corrup-
tion and cross-border value-added tax fraud. 
The stated ambition of the EPPO is to combine 
European and national enforcement efforts in a 
homogeneous and effective approach. The EPPO 
is currently in its implementation phase and is 
expected to become operational in March 2021.

VII  Technological Advancements and 
Their Influence on Fraud, Asset Tracing 
and Recovery

Technological advancements undoubtedly offer 
new perspectives for tracing assets: the increased 
use of social networks betrays the lifestyle of 
unscrupulous fraudsters, giving indications on 
their movements and sometimes even making it 
possible to identify certain assets. Artificial intel-
ligence now enables investigators to process, in 
a short time, a very significant amount of data 
obtained on the net, sometimes tracked via dark 
web sites and discussion forums, to trace hidden 
assets.

Conversely, these advancements are a source 
of new difficulties for investigators, as they are 
also increasingly used by fraudsters to conceal 
embezzled funds and then launder them using 
cryptocurrencies, thus considerably complicating 
any traceability and therefore recovery. These new 
criminal processes will undoubtedly be one of the 
major areas of focus in the development of new 
investigative tools.

VIII  Recent Developments and Other 
Impacting Factors

The creation of a register of beneficial owners is 
a recent development that should be mentioned. 
The registry was introduced in 2017 after transpo-
sition of European Directive 2015/849 on the fight 
against money laundering and terrorist financing, 
and its regulations were strengthened in 2020. 
Each company registered in the trade and compa-
nies’ register must now disclose all its beneficial 
owners. Beneficial owners are any natural person 
owning directly or indirectly more than 25% of 
the company’s capital/voting rights or exercising 
control over its management or executive bodies. 
Failure to file this information or filing inaccurate 
or incomplete information may result in multiple 
penalties, including six months imprisonment and 
a management ban for the legal representative in 
addition to any fines incurred.

Another novelty is the ground-breaking ruling 
of the French Supreme Court dated 25 November 
2020 concerning the question of the transfer of 
the criminal liability of a legal entity in case of 
mergers by absorption of a company by another. 
The Supreme Court overturned its case law and 
held that the absorbing company may be held 
criminally liable for acts constituting an offence 
committed by the absorbed company prior to the 
merger (French Supreme Court, 25 November 
2020, docket no. 18-86.955). This reversal of case 
law will only apply to merger operations subse-
quent to this decision, i.e. concluded after 25 
November 2020. However, the Supreme Court 
also ruled that there is no time limitation in case 
of fraud: where the merger-absorption operation 
was intended to exempt the absorbed company 
from its criminal liability, the absorbing company 
will incur criminal liability regardless of the date 
of the merger-absorption. CCCC RRRRDDDD
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