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EUROPE

France  
Breach of International Public Policy: Issues of Foreign 
Overriding Mandatory Rules and Embargoes

Flore Poloni and Thibaud Roujou de Boubée
Respectively Partner and Associate, Signature Litigation, Paris

On 13 April 2021, the Paris Court of Appeal refined its developing case law on breach of public policy. It recalled 
that violations of foreign overriding mandatory rules amount to a breach of international public policy when ‘values 
and principles’ protected by such rules are also protected by French public policy. It also identified to which extent 
compliance with an embargo forms part of French international public policy.  

1. Factual background

Two contracts for the supply of equipment and services 
relating to the protection of the Republic of Guinea’s 
presidential residences and intelligence services 
(the ‘Contracts’) were signed on 11 January 2011 by 
Belgian company AD Trade and the Ministry of National 
Defense of Guinea. Following the unilateral termination 
of the Contracts and non-payment of invoices by 
Guinea, AD Trade initiated arbitration proceedings on 
8 October 2015 under the ICC Arbitration Rules. In an 
award rendered on 22 November 2017, the arbitral 
tribunal granted AD Trade’s claim and on 17 May 2018.

In its annulment request before the Paris Court of 
Appeal, Guinea alleged a breach of local procurement 
legislation - considered as overriding mandatory rules - 
and a breach of European Union (‘EU’) embargo on 
the sale of arms to Guinea. This case gave the Paris 
Court of Appeal an opportunity to confirm the scope 
of French international public policy when it comes to 
foreign overriding mandatory rules and EU embargoes.

2. French international public policy 
does not necessarily include foreign 
overriding mandatory rules

In support of its annulment claim, Guinea argued that 
its domestic legislation - requiring the Finance Minister 
to approve all public procurement contracts - had not 
been complied with. According to Guinea, this formality 
was a Guinean ‘loi de police’ that had to be considered 
part of French international public policy, since it 
ensured compliance with an ‘overarching principle of 
government accounting and mandatory rules regulating 

public procurement’, which pursued essential goals 
and principles shared by the French legal order and 
international consensus. As evidence of an international 
consensus, Guinea referred to a number of international 
texts allowing states to approve public procurement 
contracts before they came into force. 

The Finance Minister’s lack of approval was undisputed 
by the parties. The arbitral tribunal had found that 
claims on the nullity of the Contracts were time barred 
because Guinea had failed to raise the breach within 
five years of becoming aware of it. 

After noting that Guinea could not invoke a breach of 
its own legislation as it was responsible for compliance 
with it, the Court emphasised that violations of 
overriding mandatory rules would only constitute a 
breach of public policy if it could be shown that such 
rules protected ‘values and principles’ also protected 
by French public policy. The Court found that neither 
French legislation nor international consensus – as 
expressed in particular in the ‘UNCITRAL Model Law 
on Public Procurement’ (2011) –1  gave any specific 
importance to such governmental approval, which 
it considered to be a mere formality. The annulment 
ground was therefore rejected.2

1 https://uncitral.un.org/en/texts/procurement/modellaw/
public_procurement 

2 This finding adds to a series of decisions in which the Paris 
Court of Appeal refused to enforce foreign overriding 
mandatory rules, e.g.: ‘Nafimco’ v. Foster Wheeler Trading, 
Paris Court of Appeal, 22 Jan. 2004, Rev. arb. 2004, pp. 
647-657; Arcelormittal Holdings, Paris Court of Appeal, 
6 Mar. 2018, RG No. 15/23711; Etat du Cameroon v. SPRL 
Projet Pilote Garoubé, Paris Court of Appeal, 20 Dec. 2018, 
RG No.16/25484 or SAT, Paris Court of Appeal, 3 Jun. 2020, 
RG No. 19/07261 on US unilateral sanctions. Conversely, see 
MK Group v. Financial Initiative, Paris Court of Appeal, 16 Jan. 
2018, RG No. 15/21703 and SAT, Paris Court of Appeal, 
3 Jun. 2020, RG No. 19/07261 on UN and EU sanctions.

https://uncitral.un.org/en/texts/procurement/modellaw/public_procurement
https://uncitral.un.org/en/texts/procurement/modellaw/public_procurement
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3. Analysis of the Contracts’ 
compliance with an EU embargo on 
the sale of arms to Guinea 

Guinea raised, for the first time in its annulment 
submissions, that the Contracts had been executed 
in breach of EU Council Decision 2010/638/PESC 
of 25 October 2010 concerning restrictive measures 
against the Republic of Guinea prohibiting the export 
of arms to Guinea as well as related equipment which 
might be used for internal repression.

On this issue, the Court noted the embargo had no 
bearing on enforcement of the award as it had been 
lifted on 14 March 2014, but nevertheless conducted 
a detailed analysis to determine whether the delivered 
equipment did fall within the embargo’s scope: while 
the embargo was lifted when the enforcement of the 
award was sought, it was in force when the Contracts 
were performed. In line with its standard approach 
– according to which the annulment judge is only to 
ensure that the recognition or enforcement of the 
award does not violate international public policy in a 
‘manifest, effective and concrete manner’ –3 the Court 
specified as follows:

[C]ompliance of an award with international 
public policy is determined at the date 
[the judge] rules on [the annulment request], 
rather than the date the award was rendered or 
the date the facts took place.4 

Since the embargo had been lifted, the Court 
confirmed that the embargo was ‘no longer part of 
French international public policy’, especially since 
the present political situation in Guinea no longer 
warranted for such sanctions.5 

To further support its reasoning, the Court relied on 
newly submitted expert reports to determine whether 
equipment effectively delivered under the Contracts 
would have fallen within the scope of the embargo. 

3 Gulf Leaders for Management and Services Holding v. S.A. 
Crédit Foncier de France, Paris Court of Appeal, 4 Mar. 2014, 
RG No. 12/17681; Republic of Congo v. Commisimpex, 
Paris Court of Appeal, 14 Oct. 2014, RG No. 13/03410; Man 
Diesel & Turbo France v. Al Maimana General Trading, Paris 
Court of Appeal, 4 Nov. 2014, RG No. 13/10256; Ancienne 
Maison Marcel Bauche v. Indagro, Paris Court of Appeal, 
27 Sep. 2016, Rev. arb. 2017, pp. 942-948; Republic of 
Kirghistan v. Belokon, Paris Court of Appeal, 21 Feb. 2017, 
RG No. 15/01650; MK Group v. Financial Initiative and Onix, 
Paris Court of Appeal, 16 Jan. 2018, RG No. 15/21703.

4 République de Guinée v. A.D. – Trade Belgium S.P.R.L., 13 Apr. 
2021, RG No. 18/09809, para. 50, p. 10: « la conformité d’une 
sentence arbitrale à l’ordre public international s’apprécie au 
moment où il statue sur celle-ci et non à la date à laquelle 
elle a été rendue, ni a fortiori à la date des faits à l’origine de 
l’affaire. »

5 Id.

Case law had previously featured a detailed review 
of breaches to sanctions absent any findings of the 
arbitral tribunal on the issue,6 however a complete 
factual review based on two expert reports is 
quite uncommon.7 

4. Ancillary grounds raised before 
the Court

The Paris Court also rejected Guinea’s claims to the 
effect that the tribunal had modified the default 
interest rate on its own motion, thus breaching due 
process, and that its decision to apply an average 
interest rate associated to a ‘country risk’ premium, 
instead of the applicable legal interest rate, violated 
the terms of appointment of the tribunal. This is in 
line with recent case law of the Paris Court of Appeal 
pointing to a rather high threshold as regards breach of 
due process.8

5. Implications 

It can be tempting to raise grounds of annulment for 
breach of international public policy, but this case is a 
good reminder that allegations of such a breach are 
not the passcode for setting an award aside in France. 
In its decision, the Paris Court of Appeal shows that 
it will thoroughly look into the invoked regulations, 
by analysing both their application in time and in 
scope, and that it will not shy away from newly filed 
expert reports to do so. The Paris Court will undergo 
a detailed study of the foreign provisions invoked as 
overriding mandatory rules, to see whether such rules 
include principles that have been recognised by the 
French legal order. The scope of potential embargoes 
will similarly be subject to a detailed review: the current 
status of the political situation which gave rise to the 
embargo will also be thoroughly analysed as well as 
the current position of the authority which declared 
the embargo. 

6 This is not the first time the Paris Court of Appeal undergoes 
a detailed review of breaches to sanctions absent any tribunal 
findings on the issue, see SAT, Paris Court of Appeal, 3 Jun. 
2020, RG No. 19/07261.

7 Id.

8 The Paris Court of Appeals finds that arbitral tribunals have a 
broad mandate, which is ‘mainly limited by the subject matter 
of the dispute as defined by the parties’ submissions’, e.g. 
Paris Court of Appeal, 2 Mar. 2021, RG No. 18/20663.


