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Making Antitrust Litigation More Accessible 
and More Attractive
As underlined by the French Competition Author-
ity in its 2021 annual report published in July 
2022, “[s]ince th[e] transposition [of the Antitrust 
Damages Directive], actions for damages before 
national courts have significantly increased, with 
damages which can be very substantial”.

The growing antitrust litigation, albeit far from 
what can be observed across the Atlantic, is 
partially attributable to the Directive which dealt 
with some of the hurdles that were considered 
daunting for victims and therefore a hindrance 
to initiating actions for damages. Information 
asymmetry, the difficulties faced by claimants 
to prove a breach in such cases without the 
Competition Authority’s powers and resources 
are some of the issues the Directive sought to 
remedy.

Rendering private enforcement of antitrust law 
more accessible, more attractive, and therefore 
more threatening to potential cartelists has also 
been possible thanks to the European Court of 
Justice’s commitment to constantly refine the 
contours of the principle of effectiveness. The 
preliminary ruling of 6 October 2021 in the Sumal 
case (C-882/19) is a good example of how to 
expand the number of potential victims who 
will be able to act, even if it means potentially 
challenging well-established principles of civil 
liability. In this judgment, the ECJ established 
that the victim of an infringement of EU com-
petition law committed by a parent company, 
whose liability is established by the Commission, 
may claim compensation from a subsidiary, even 

when the liability of such subsidiary has not been 
established. The only requirement will be that the 
two companies form part of the same economic 
unit at the time of the infringement, the claimants 
having to prove (i) the economic, organisational 
and legal links and (ii) the special link between 
the economic activity of the subsidiary and the 
subject matter of the parent company’s infringe-
ment.

This finding raises several questions that have 
been discussed at length by scholars and law-
yers. In the near future, it will be interesting to 
see whether it will lead to more antitrust litiga-
tion, with a potential increase of forum shopping.

Tackling the Issue of Loss Evaluation
Succeeding in a civil liability claim brought before 
French courts requires that a claimant proves a 
breach, a loss and a causal link between said 
breach and loss. The loss part of the triptych 
involves the tricky exercise of identifying – or 
challenging – the various items which make up 
such loss and quantifying them.

In its 2008 White Paper, the European Commis-
sion noted that: “Once the scope of damages is 
clear, the quantum of these damages must be 
calculated. This calculation, implying a compari-
son with the economic situation of the victim in 
the hypothetical scenario of a competitive mar-
ket, is often a very cumbersome exercise. It can 
become excessively difficult or even practically 
impossible, if the idea that the exact amount of 
the harm suffered must always be precisely cal-
culated is strictly applied.”
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In many competition cases, assessing damages 
requires highly technical expert knowledge. In its 
Communication on quantifying harm, the Com-
mission acknowledges that: “A major difficulty 
encountered by courts, tribunals and parties in 
damages actions is how to quantify the harm 
suffered. Quantification is based on compar-
ing the actual position of claimants with the 
position they would find themselves in had the 
infringement not occurred. In any hypothetical 
assessment of how market conditions and the 
interactions of market participants would have 
evolved without the infringement, complex and 
specific economic and competition law issues 
often arise. Courts and parties are increasingly 
confronted with these matters and with consid-
ering the methods and techniques available to 
address them.” (Communication from the Com-
mission on quantifying harm in actions for dam-
ages based on breaches of Article 101 or 102 of 
the Treaty on the Functioning of the European 
Union (2013/C 167/07).)

The Commission has drawn up a practical guide 
detailing methods to quantify the harm. As not-
ed by the Commission: “Such guidance may 
help the claimant make factual submissions to 
the court concerning the amount of damages 
claimed and may assist the defendant in plead-
ing his position vis-à-vis these submissions by 
the claimant. The guidance may also help parties 
in finding a consensual resolution of their dis-
putes, be it within or outside the context of judi-
cial proceedings or alternative dispute resolution 
mechanisms.” (Commission’s Practical Guide 
Quantifying Harm in Actions for Damages Based 
on Breaches of Article 101 or 102 of the Treaty 
on the Functioning of the European Union.)

The Paris Court of Appeal has also drafted prac-
tical guides to help identify losses and quantify 
them.

Yet, despite these instruments of soft law, it 
remains difficult for parties to quantify their dam-
ages and for courts to arbitrate between oppos-
ing private expert opinions filed by the parties.

There are two means to help with this task: (i) 
reaching out to the Competition Authority, or (ii) 
relying on a court-appointed expert. While the 
first is specific to this field, the second is com-
monly used in civil proceedings in Continental 
Europe.

A court may reach out to the Competition 
Authority to assess the quantum of the loss 
sustained by the victim. In this respect, Article 
17 of the Directive introduces the possibility for 
a national court, in the context of proceedings 
relating to an action for damages, to be assisted 
by the national competition authority (Article 17, 
paragraph 3 of the Damages Directive; Article 
R. 481-1 of the French Commercial Code; and 
Article R. 755-3 of the French Code of Adminis-
trative Justice).

Seeking the expert opinion of the Competition 
Authority is not completely new. French courts 
have been able to seek an advisory opinion on 
anti-competitive practices for over 30 years. 
Article L. 462-3 of the French Commercial Code 
empowers all courts (civil, criminal or administra-
tive) to request an advisory opinion on competi-
tion matters that may arise in cases before them. 
Should the court decide to do so, proceedings 
in the presence of all the parties will take place 
before the Competition Authority, who will then 
provide the court with an opinion. In some ways, 
the use of advisory opinions resembles court-
appointed expert proceedings. Most of the 
decisions in which there has been an advisory 
opinion relate to complex areas in which detailed 
analysis is required, such as distribution rights to 
football matches (Advisory Opinion No 15-A-19 
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of 25 October 2013) or natural gas distribution 
before deregulation (Advisory Opinion No 07-1-
08 of 27 July 2007).

However, obtaining the Competition Author-
ity’s opinion on issues related to damages is 
new. As underlined by the French Competition 
Authority in its 2021 annual report, “[t]he new 
provisions on co-operation between the courts 
and the Authority should further encourage the 
development of such actions in the future. The 
specialised judicial courts and the administra-
tive courts may seek the opinion of the Authority 
on the assessment of the requested damages.” 
For instance, the Strasbourg Administrative Tri-
bunal has relied on such an opinion to assess 
damages in a decision rendered on 20 October 
2021 which condemned several companies 
involved in the school bus transport cartel to pay 
the European Collectivity of Alsace (Collectivité 
européenne d’Alsace) EUR2 million in damages.

When it comes to loss assessment an additional 
difficulty for parties and judges is the potential 
existence of heterogeneous decisions, which 
not only creates an impression of inequality 
between litigants but also creates a form a judi-
cial uncertainty. While reaching out to the Com-
petition Authority or court-appointed experts 
are relevant tools to assess damages during 
litigation, it is preferable for a claimant, its pri-
vate experts and counsel to be able to quantify 
the loss beforehand in order to make a rational 
assessment of the opportunity to start a litiga-
tion. Interestingly, Professor Rafael Amaro has 
presented and discussed with judges, scholars 
and lawyers, a classification of damages trig-
gered by anti-competitive practices. The pur-
pose of such classification is to “ensure legal 
certainty and equality of treatment for litigants 
by standardising the practice of courts but also 
of counsel” (Rafael Amaro, 26 January 2022, 

Classification of Damages Caused by Anti-com-
petitive Practices). The classification identifies 
four main types of damages corresponding to 
the four main economic effects for which com-
pensation has already been accepted:

• additional costs;
• eviction damages;
• investment damages; and
• loss of value of an intangible asset.

These four main types of damage are then bro-
ken down into items of compensable damage to 
cover the variety of damaging situations result-
ing from competition law violations.

Such classification will most certainly be further 
discussed and developed but it is an initiative to 
be followed closely and which can constitute a 
very helpful tool for parties and their counsel to 
build or defend a case.

The Need to Prevent Anti-competitive 
Practices to Avoid Antitrust Litigation
When discussing the trends and developments 
of antitrust litigation, one observation stands 
out: such litigation is becoming more and more 
strategic, with a significant increase in the repu-
tational and financial risk exposure arising from 
an infringement of competition rules.

Considering the risk of heavy fines resulting 
from public enforcement and damages result-
ing from private enforcement claims as well as 
reputational damage, it is of paramount impor-
tance that companies have an effective compli-
ance programme to prevent the risk of infringe-
ments and provide the appropriate procedures 
to detect and deal with cases of infringement 
that could not be prevented. In light of this, the 
French Competition Authority has published a 
new framework document on competition com-
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pliance dated 24 May 2022, which provides 
some guidelines for a well-built compliance 
programme. The Authority underlines the impor-
tance of monitoring the market in which the 
company operates in order to have a clear view 
of where the company stands, noting in par-
ticular that a shift to a dominant position would 
require an increase in the company’s vigilance. It 
sets out the five pillars a compliance programme 
should be based on on:

• public commitment from the company’s 
executive bodies to compliance with compe-
tition rules;

• the appointment by the executive body of 
persons to undertake the management of the 
compliance programme;

• the implementation of information, train-
ing and awareness-raising measures for all 
employees of the company and members of 
the business association;

• the implementation of effective control and 
warning mechanisms; and

• a monitoring system.
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Signature Litigation AARPI was founded in 
London in 2012, is dedicated to dispute reso-
lution and has had a presence in Paris since 
January 2019. Its lawyers in Paris (4 partners, 3 
senior lawyers and 11 associates) all practised 
at major international law firms before joining 
Signature Litigation and are recognised for their 
expertise. The team mainly represents clients in 
commercial, antitrust, banking, corporate and 
post-M&A disputes, complex and international 

litigation, arbitration, product liability and insur-
ance/reinsurance. The firm advises companies 
on the scope of their compliance with vigilance 
duties. Thomas Rouhette and Claire Massiera 
have developed the firm’s antitrust litigation 
practice in Paris and, among other clients, are 
currently representing a French corporation in a 
follow-on case pending before the French Ad-
ministrative Courts. 
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Thomas Rouhette is a founding 
partner of the Paris office of 
Signature Litigation and a 
leading commercial litigator. 
Previously a partner at a major 
international law firm, Thomas 

has 30 years’ experience in litigation, including 
international litigation. He focuses on complex, 
“bet the company” litigation and is praised for 
his skills in high-risk litigation. Thomas has a 
wide and multifaceted practice, ranging from 
follow-on antitrust litigation to commercial, 
corporate and banking disputes as well as 
fraud and asset tracing. Thomas also serves as 
chair of the Superior Appellate Commission of 
the French Football Federation. 

Claire Massiera is of counsel in 
the Paris office of Signature 
Litigation and a litigator 
representing French and 
international clients in complex 
disputes, including those related 

to antitrust, corporate, banking, finance 
matters and disputes related to duty of 
vigilance. Claire acts and provides assistance 
in disputes, both at the pre-litigation and 
litigation phases. After interning at the French 
Competition Authority and following her 
admission to the Paris Bar in 2013, Claire has 
developed strong expertise in antitrust 
litigation, focusing on follow-on actions before 
French courts. 
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